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ABSTRACT 

Regulations implementing the Credit Union Membership Act of 1998 are being challenged in 
court as impermissively expansive. This report examines the background and issues of this 
litigation. For further information on the background and ramifications of these regulations 
see CRS Report RL30028, “ Commercial Banks vs. Credit Unions: Operations and 
Legislative Issues” (January 14. 1999). 
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Credit Union Membership Act Implementation: Legal Issues 



Summary 

In early 1998, the Supreme Court interpreted the Federal Credit Union Act to 
require that a single common bond must unite members of a federal credit union 
organized on the basis of an occupational common bond. In August 1998, Congress 
enacted the Credit Union Membership Act, P.L. 105-219, that permits and sets 
standards for multiple group federal credit unions. In December 1998, the National 
Credit Union Administration (NCUA) issued regulations implementing this legislation. 
Shortly thereafter, the American Bankers Association petitioned the U.S. District 
Court for the District of Columbia to enjoin enforcement of these regulations. ABA 
could not show irreparable injury and likelihood to win on the merits and was denied 
a preliminary injunction on March 10, 1999. ABA argued that the regulations are 
contrary to Congressional intent and will mean irreparable injury for banking 
competitors of federal credit unions. The case will now go to trial on the issue of 
granting a permanent injunction with the date of decision unpredictable. While 
Congressional attention was focused on this issue on February 3, 1999, with House 
Banking Committee’s Subcommittee on Financial Institutions and Consumer Credit 
hearings, no legislation has been introduced. 

The main issues concern whether the statutory directives to favor chartering 
single credit unions rather than adding groups to existing credit unions and generally 
requiring groups over 3,000 to be separately chartered have been properly interpreted 
by NCUA. In the hearings and presumably in the lawsuit, ABA charges that the 
regulations undermine Congressional intent with the result that the credit union 
industry will be able to consolidate and expand. Another point of contention revolves 
around whether “local community” as interpreted by NCUA to include rural and 
metropolitan jurisdictions of 300,000 or less is a reasonable interpretation of the 
statutory language considering the statutory purpose of requiring actual interaction 
among members as a component of the common bond of a community credit union. 
Also contested is NCUA’s readings of the terms, “household,” and “immediate 
family,” which ABA argues are expansive. 
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Credit Union Membership Act Implementation: 

Legal Issues 



Background 1 

On February 25, 1998, in National Credit Union Administration v. First 

National Bank & Trust Co., U.S. ,119 S.Ct. 60, the Supreme Court interpreted 

the Federal Credit Union Act, 12 U.S.C. §§ 1751 - 1759k, to require that a single 
common bond must unite members of a federal credit union organized on the basis of 
an occupational common bond. In August 1998, Congress enacted the Credit Union 
Membership Act, P.L. 105-219, that permits and sets standards for multiple group 
federal credit unions. In December 1998, the National Credit Union Administration 
(NCUA) issued regulations implementing this legislation. 2 The American Bankers 
Association petitioned the U.S. District Court for the District of Columbia to enjoin 
enforcement of these regulations. 3 ABA could not show irreparable injury and 
lik elihood to win on the merits and was denied a preliminary injunction on March 10, 
1999. ABA argued that the regulations are contrary to Congressional intent and will 
mean irreparable injury for banking competitors of federal credit unions. The case 
will now go to trial on the issue of granting a permanent injunction. Congressional 
attention was focused on this issue on February 3, 1999, when the House Banking 
Committee’s Subcommittee on Financial Institutions and Consumer Credit held 
hearings on the issue. 

In National Credit Union Administration v. First National Bank & Trust, the 
Supreme Court rejected NCUA’s policy of permitting multiple groups having separate 
common bonds to be joined in a single credit union, finding it contrary to the 
unambiguous language of a provision of the Federal Credit Union Act. That 
provision, which has since been amended, limited federal credit union membership to 
“groups having a common bond of occupation or association, or to groups within a 
well-defined neighborhood, community or rural district.” 12 U.S. C. § 1759. Since 
the Court found the provision unambiguous, the second prong of the test used in 
Chevron U.S.A, Inc. v. Natural Resources Defense Council , 467 U.S. 837 (1984) was 
not applied. Under Chevron, in interpreting a statute, a court looks first to whether 
the language is unambiguous. If the language is clear, then that is how the statute 
must be interpreted. Only when the court finds ambiguity is there a need to resort to 



1 For further information on the background and ramifications of these regulations see CRS 
Report RL30028, “ Commercial Banks vs. Credit Unions: Operations and Legislative 
Issues” (January 14, 1999). 

2 63 Fed. Reg. 71998 (December 30, 1998). 

3 American Bankers Association v. National Credit Union Administration (D.D.C., 99- 
0042). 
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legislative history and a requirement to defer to a reasonable interpretation of the 
administrative agency charged with enforcing or interpreting the statute. 

The 1998 Supreme Court decision placed many federal credit unions in jeopardy. 
Without legislation the court might have required them to divest of any groups other 
than their original organizing group and not to add new members from any but the 
original group. To remedy the situation, Congress passed the Credit Union 
Membership Access Act. This legislation preserves existing multiple group, 
occupational bond federal credit unions. It contains instructions to NCUA with 
respect to future applications by groups to become or be joined with a multiple group 
credit union, i.e., NCUA is to charter single groups where possible, or to require the 
group to join a credit union “within reasonable proximity” to the group. A standard 
for affiliations is set in terms of size of group being annexed: groups of more than 
3,000 should generally not be permitted to affiliate with an existing credit union. 
Multiple group credit unions may extend their membership to persons and 
organizations located within areas underserved by other depository institutions. 
NCUA’s regulations interpreting these statutory provisions are at issue in the 1999 
ABA case, which may well be decided on Chevron grounds. 

The Credit Union Membership Access Act 

The Credit Union Membership Access Act sets forth three categories or fields 
of membership under which a federal credit union may be organized: (1) single 
associational or occupational common bond credit union; (2) multiple common bond 
credit union; and (3) community credit union. 

The single common bond credit union has “[o]ne group that has a common bond 
of occupation or association.” 12 U.S.C. § 1759(b)(1). 

The multiple common bond credit union has more than one group, each of which 
has a common bond of occupation or association. As a general rule, each of these 
groups must have had no more than 3,000 members at the time it was first included. 
12 U.S.C. §§ 1759(b)(3) and (d)(1). Inclusion of groups having more than 3,000 
members is permissible under any of a series of exceptions: 

(1) One exception permits adding persons from an underserved area or 
neighborhood. 4 

(2) Another exception applies to any group that the NCUA determines not 
to be viable. 5 



4 This includes any person in an underserved area that meets the criteria established for an 
“investment area” under the Community Development Banking and Financial Institutions Act 
of 1994, in which the credit union establishes and maintains an office or facility. 12 U.S.C. 
§ 1759(c)(2). 

5 This includes any group that NCUA determines not capable of being a separate credit union 
for lack of sufficient resources; failure to have various criteria important for success, such as 
age and income diversity; or unlikely to operate a safe and sound credit union. 12 U.S.C. § 
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